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Law of the Land

= Bank Negara AML-CFT - Digital Currencies
(Sector 6), released on Feb 27, 2018.

= Capital Market and Services Order 2019 for

Digital Currency and Digital Token on Jan 8,
2019.

= Suruhanjaya Sekuriti (SC) - Guidelines on
Recognized Markets, appended for Digital
Asset Exchanges on Jan 25, 2019.

= Conditional licenses for three operators on
Jun 4, 2019; with 9 months for compliance
towards full license.




Sticking Points

= Over-inclusive definition of securities that

will cover most if not all cryptocurrencies:
re Section 2 CMSA (2013).

Terminology is loose and interchangeable
without proper token taxonomy.

Local version of Howey Test: the collective
investment schemes (CIS).

Reference: Malaysia Regulatory Blockchain
Report 2018 by the Law Faculty, University
Malaya (Celebrus appointed as reviewer).

Psstl Your ICO is
Probably a CIS

Hard truths from the
landmark Malaysian
Blockchain Regulatory
Report 2018. [...]

Calling a Spade a Spade
Takes a ‘Bit' of Effort

Who knew that the naming
convention for digital
tokens can be so

complicated? [...]




SC is Given a Wide Berth

“Capital Market Products” include (per Section 2 of CMSA 2013):

“securities” means: “derivatives” means:

(a) debentures, stocks or bonds any contract, either for the purposes of creating
issued or proposed to be an obligation or a right or any combination of
issued by any government; both, of which its market value, delivery or

payment obligations are derived from, referenced

(b) shares in or debentures of, a to or based on, but not limited to -
body corporate or an
unincorporated body; or underlying securities or commodities, assets,

rates, indices or any of its combination,

(c) units in a unit trust scheme whether or not a standardized derivative or an
or prescribed investments over-the counter derivative

a private retirement scheme;
a unit trust scheme;

any product or arrangement which is
based on securities or derivatives,
or any combination thereof; and

any other product which the
Minister may prescribe as a capital
market product

Any act of offering or issuing an invitation to subscribe for securities (Part VI of CMSA, Section 212)



Matter of Expectations

Section 2(b) Interest Schemes Act 2016:

= Interest holder is led to expect profits, rent,
or interest

Pooling of contribution or used in common
enterprise

Reliance on the efforts of promoter or third
party for management

No day-to-day control over operation of the
scheme

Digital Token:

Holder expects return in any form:
trading, conversion, redemption or
appreciation of value

Pooling of contribution or used in
common enterprise

Income is generated from business
activities or management of assets

No day-to-day control over affairs
of management

Digital Currency:

= Holder expects return in any form:
trading, conversion, redemption or
appreciation of value

Traded in a place or facility where
it is regularly made or accepted

Per Section 3 Capital Market and
Services Order 2019



Foundations Won't Save You

Foundations or associations
(CLBG) have no legal entity
status as token issuer?

Case law for Companies Act
2016 is still wanting.

Exclusion of shares per Sec
5(b) CMS Order: Tokens do
not have to be like shares to
come under securities laws.

Diagram: Presented in SIDC
seminar on Sep 25, 2018 by
Celebrus.
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“Same Same But Different”

G20 Summit (Osaka 2019) chair Japan may sway the consensus to “crypto assets” this month.

= Japan FSA moved away from

“virtual currency” in favor of CAN'T DECIDE WHAT TO CALL YOUR TOKEN?

“crypto assets”.

Choose a Combination Below

= G20 members are coalescing Step 1 Step 2 Step 3 :
around “crypto assets”. Pick an adjective Pick a noun Pick a purpose Congratulations!
Digital Currency Payment
= FATF adopts “virtual assets” : o Youhave created a
: ) : Virtual Token Utility new token taxonomy.
which gives rise to the cool-
. Crypto Asset Securit .
sounding VASP. VF’ _ : : : 4 : Go apply for a job at
Avoid words like: Avoid words like: Avoid words like: your friendly central
= slectronie Monrey segatende: bank.

The naming convention is all

Bearar Wiatlat Rrivacy

over the place in ASEAN.



Net Positive

= Net positive but is it too early to celebrate?

= Limited profit drivers, and low margins for
mass retail segment. Market is proliferated
with private P2P and OTC options.

= Alignment of laws to FATF of which Malaysia
is a member. Just look over to Singapore and
its new AML-CFT guidelines for DPT service
providers.

= Reference: Malaysia-Australia and Malaysia-
Canada Business Council (Celebrus keynote
Feb 28, 2019).

Spring Cleaning' Part 8:
Why Does FATF Matter?

The all-pervading global
Financial Action Task Force
(FATF) will bare its teeth

soon. [...]

Game Over for Banks?

Au Contraire

A new EU Parliament study
shows how banks can stop
crypto from eating their
lunch. [...]




Resistance to FATF is Futile

“Still scratching the surface”

Compliance is not just onboarding
CDD but full-fledged RBA.

FATF recommendations out today
(Jun 21, 2019) could demand KYC
info for transaction threshold of >
$1000, on beneficiary of funds.

Most exchanges do not fully grasp
what is required to be a reporting
institution.

“Nowhere left to hide?”

FATF is the final word in AML-CFT.
G20 members have agreed to abide
by it.

EU member states like Estonia and
Malta already have MLD5 on their
plates, passed last year (Jun 2018).

Debate on the Binance vs. Coinbase
model will most likely square to the
latter.

“The empires strike back”

Per EU Parliamentary Report (Jul
2018), three reactions:

. Big banks could find a way to barge

into the market and bully the small
players.

. Banks rein in what they do best e.g.

payment, exchange, and transfer of
fiat.

. Banks mint their own crypto with

state backing and upend industry.



A Tax Holiday?

= No specific provision for digital currency in
the Income Tax Act 1967.

= No capital gains tax for assets held for long
term but will new digital taxes change this?
Securities brokerage is a taxable activity.

= We argued that naming convention doesn’t
matter - case of Lithuania.

Silver Lining in The Legal Considerations for
- ; . New Malaysian Ruling Crypto Banking
= Reference: University Malaya Law Faculty,
Celebrus guest lecture on NOV 15, 2018 fmilly, w-e found”one My ‘guest ten.'tmie.atthe
reason for the local eminent University of
blockchain industry to be Malaya Law Faculty on 15
happy about! [...] Nov 2018. [...]




Legal Tender
(Germany | Japan)

Advance Sales
(Gibraltar)
Commodity
(Malta | Canada)
Gold Trading
(Taiwan | Austria)
Crypto Assets
(G20 | Switzerland)
Intangible Asset
(South Africa)
Digital Goods

(Belarus)

Digital Right
(Russia | Netherlands)

Bitcoin treated as equivalent to legal tender for tax purposes when
used as a means of payment. Reported as “miscellaneous income”
and subject to comprehensive taxation.

Commercial products that entitle holders to access future networks
or consume future services, thus not securities.

Similar to trading of commodities i.e. early acquisition and holding
of assets with a view to trading them later at a higher price; unless
they are financial instruments etc.

“Cryptocurrency trading is similar to trading of gold, for which the
commission only implements money laundering controls”.

Cryptos “lack the traits of sovereign currencies,” and do not satisfy
the three roles money plays in an economy. Neither money nor a
financial supply for GST, but an asset for capital gains tax purpose.

Central Bank refers to crypto as “cyber-tokens” not currencies, and
are subject to normal income tax rules

“Realization of token-certified rights” to be classified as Goods and
reported in accounting under credit categories:- “Settlements with
various creditors and debtors"” and "Other expenses and revenues”.

Not property or asset per se but new kind of “proprietary rights in
electronic form created using cryptographic means”. It is a “stand-
alone value file.... with properties of wealth”

An Ethereal Form:
New Approaches

New Type of Asset Class
(Wyoming, USA)

utility tokens are exempted
from property tax but sales
tax may apply

Supply of Services
(Singapore)

a barter trade where both
supplies of crypto & goods
are taxable

Financial Instrument
(Ukraine)

Negotiable Instrument
(Ireland)

VAT applies on the supply
of services in crypto



LOFSA cf. CEZA

= Section 134 of Labuan Financial Services
& Securities Act can provide approval for
exchanges deemed not to be carrying out
business in Malaysia (Section 142).

= Self-regulatory organizations are allowed
(Section 156).

= CEZA (Philippines) successfully modelled

after LOFSA. But it is not a ‘safe harbor’ in Navigating the Crypto Spring Cleaning’ Part 7:
the conventional sense Regulatory Landscape e a tale e
This was first presented in How the Cagayan Economic
— . . - the Philippines CEZA Zone Authority (Philippines)
= Reference: CEZA Official Launch (Celebrus g Bamien Mg i ole the reaion's thumdor
keynote on May 21, 2018). 2018. |...] [.]




[s Fusang the First and Only?

= LOFSA was traditionally headed by the
governor of BNM, until Oct 2018 when
new chairman was appointed by MOF.

= Fusang’s license approval came a week
after DAX submission deadline on Mar
1, 2019 - for an STO exchange.

= Most players will apply as “innovative
financial services” e.g. money broker/
securities dealer. Some retrofit crypto
tokens as “credit tokens”.

¥y f in N W O Contact us
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Fusang Launches the
First Asian Tokenized
Securities Exchange

The Malaysia licensed exchange will offer primary
listings of public companies and digital assets.




Coming Soon

= ICO consultation paper did not state limits
on subscription by retail segment or public
advertising restrictions — which is telling?

= There are two tracks to address, each with

very distinct markets:

1. Atinstitutional level, tokenization may be
used to fractionalize and place out private
debt securities;

2. Atretail level, it is used to seed/capitalize
early stage businesses.

Reference: Securities Commission Meeting
on Mar 26, 2019 (public consultation with
Celebrus).




Our Proposal

= Adopt and adapt the Principal Adviser approach
under the LOLA framework, for the lodgment or
submission of proposals.

= Market Operators may not be able to fulfil their
obligations like licensed Principal Advisers and
are vulnerable to conflicts of interest.

= Principal Adviser has to team up with Qualified
Third Parties as the ICO assessment criteria can
be rather technical in nature.

= Disclosure by itself is not enough; need to shift
to merit-based with greater advisory oversight.

News Report:
Tokenizing Real Assets

We sat down for an
interview with The Edge on
their cover story on Sep 2,
2018. [...]

Journal: The State of

Tokenization So Far

Some of our verbatims for
the University of Malaya
RegTech Project on Apr 26,
20109. [...]




GUIDELINES

Product scope

Target segment

Eligible issuer

Submission of
proposal

Qualified parties

Due diligence

Documentation
required

Approval process

Listing admission

LOLA

Unlisted capital market

products
Sophisticated
Private

Generally a qualified bank or
dealer et.al. for structured

products
Principal Adviser

(for non-eligible issuers per

Pt 2, 3.02)

Responsible Party who can
discharge role with integrity

and care

Lodgment Party and

Responsible Party

Lodgment Kit

Successful lodgment during

validity period

Unlisted

EQUITY

= Application must be signed by at

Equity offering and

primary listing

Sophisticated and retail
Private and public

Criteria set outin Ch 5

Good corporate governance; no
conflict of interest

Principal Adviser
(for applicant per Pt 3, 9.13)

least two authorized persons

Principal Adviser and
Responsible Party

Proposal with cover letters and
declarations

Prospectus

Approval from SC
Registration of prospectus

Profit / market cap test for
MAIN; none for ACE and LEAP

ICO / STO

Initial coin / security
token offerings
Sophisticated only (?)
Private exemptions (?)

Locally incorporated with min
paid up (per sec 5.11 of CP)

Principal Adviser

(our proposal based on
reasons above)

Partner with approved list of
Qualified Third Parties
(Technology)

Principal Adviser and
Responsible Party

Whitepaper

Approval from SC (?)
Registration of disclosure
document

Unlisted (?)

Principal Adviser as sponsor



No Buy-Side Yet

Let's face it: investors are not buying STOs.

Is a phasal approach more appropriate to build
local institutional acceptance first, which so far
has been fairly low and unreceptive?

This could give the market more depth - before
opening to retail which is adequately served by
similar mechanisms like ECF, PCF and CIS.

How will the lessons from LEAP guide the new
admission rules for listing? Or will it be traded
privately as unlisted instruments on OTC? Or...
not at all?

A Sonata for Crypto
Winter (Part 1)

The bulls are hijacking a
long dreary winter and
calling for spring. Will they

succeed? [...]

A Sonata for Crypto
Winter (Part 2)

Laws are constructing a
new normal for crypto. The
future looks bright (and
boring). [...]




VISIT OUR WEBSITE
CELEBRUSADVISORY.COM
FOR FURTHER READINGS

ALL STOCK IMAGES ARE
FREE FOR COMMERCIAL USE
FROM PEXELS.COM

OUR NEXT REGULATORY
SEMINARIS ON JUL 8, 2019
APPLY AT SIDC.COM.MY




